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MEMORANDUM OF COUNSEL: RESPONSE TO COMMISSIONER 

QUERIES AT TRANSPORT HEARING 

INTRODUCTION 

1 We act for the following parties who appeared on 5 October 2021 

before the Hearings Panel (the Panel) to present evidence on the 

transport provisions of the Proposed Selwyn District Plan (Proposed 

Plan): 

1.1 Rolleston West Residential Limited (DPR-0358); 

1.2 Rolleston Industrial Developments Limited (DPR-0384); 

1.3 Rolleston Industrial Holdings Limited (DPR-0374); and 

1.4 iPort Rolleston Holdings Limited (DPR-0363) (together ‘the 

Submitters’). 

2 This memorandum provides some revised wording sought by the 

Submitters regarding an advice note to be included alongside the 

High Trip Generator Rule (TRAN-R8).   

3 At the hearing, the Panel sought that the Submitters provide revised 

wording for this advice note after it became clear through questioning 

that the proposed wording did not quite have the effect intended.    

4 The Commissioners also sought some legal commentary as to 

whether such an advice note is legal in an RMA context and 

appropriate (particularly in relation to cumulative effects). 

TRAN-R8 AND EXISTING LAWFULLY ESTABLISHED ACTIVITIES 

The revised wording 

5 Mr Fuller in his evidence considered it appropriate that TRAN-R8 be 

amended so that its thresholds for undertaking an Integrated 

Transport Assessment (ITA) expressly exclude existing lawfully 

established or consented activities.  

6 The issue that arises if such activities are not excluded from the 

threshold is that a small or minor increase in the scale of any activity 

currently authorised could trigger the requirement to prepare an ITA.  

In most cases this will not be efficient (as the existing activity is likely 

to have already assessed effects in an ITA) and would place a 

disproportionate consenting burden on applicants. 

7 Mr Fuller noted in his evidence that this relief was rejected in the 

Officer’s Report1 because of concerns that if such an exemption was 

                                            
1  Section 42A Report, Transport, prepared by Jon Trewin, 3 September 2021, at 

page 98, paragraph 11.24. 
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included, an activity could incrementally expand at just below the 

threshold without triggering the requirement for an ITA.  

8 Mr Fuller acknowledged this concern and in his evidence proposed the 

following wording for the advice note to address this: 

“Note for TRAN-TABLE2: for existing activities, the level of trip 

generation and scale of activity that existed prior to the plan 

becoming operative will not be included.” 

9 During questioning at the hearing, the Panel raised some valid 

concerns around the clarity of this advice note.  Mr Fuller accepted 

that the wording could be clearer and the Panel directed that the 

Submitters provide some revised wording.  Mr Fuller now proposes 

the following wording: 

“Note for TRAN-TABLE2:  for existing activities When 

calculating the thresholds in TRAN-TABLE 2, the level of trip 

generation and scale of activity that existed prior to the plan 

becoming operative will not be included.” 

10 Unlike the previous proposed wording, this wording clarifies that the 

intent of the exclusion was only to apply to the thresholds and not the 

assessment itself, as discussed in more detail below.  

11 At the hearing LPC also, in essence, sought the same relief.  LPC 

proposed wording for an advice note as follows: 

“Note: For the purposes of calculating the thresholds for 

expansion of existing or consented activities, the level of trip 

generation and scale of existing or consented activity will not 

be included.” 

12 We note the key difference between what is being proposed by the 

Submitters and LPC is the reference in Mr Fuller’s wording to activities 

“existing prior to the plan becoming operative”.  

13 This was a deliberate inclusion to address the concerns of the Officer 

noted above.  Without this caveat, Mr Fuller agrees that the advice 

note could arguably be used by someone to simply keep proposing 

developments that are lower than the threshold and incrementally 

avoiding the rule and requirement for an ITA.  Mr Fuller considers this 

is an important inclusion. Mr Fuller otherwise has no concerns with 

the LPC’s alternative wording of the advice note, provided that it only 

applies to activities existing prior to the plan becoming operative.  

14 With the inclusion of the caveat, however, the rule provides plan 

users with the certainty that they would not be required to reassess 

or undertake an ITA for an expansion of an activity authorised prior to 

the plan becoming operative if the expansion itself does not meet the 

thresholds.  However, it would not allow developers to take 
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advantage of this rule moving forward to avoid the ITA requirements 

by incrementally increasing development after the plan becomes 

operative.  In fact, any increases post the operation of the plan would 

need to be included in any subsequent threshold assessment under 

that rule. 

Cumulative effects 

15 The definition of ‘effect’ in the Resource Management Act 1991 

includes “any cumulative effect which arises over time or in 

combination with other effects.” 

16 Cumulative effects considerations can sit uneasily with concepts such 

as the permitted baseline or existing environment – in that those 

concepts apply to allow decision-makers to disregard the effects of 

existing or permitted activities (the opposite of a cumulative 

assessment). However, cumulative effects assessment is not always 

necessary.  

17 In Kuku Mara Partnership v Marlborough District Council, the 

Environment Court2 noted: 

“[a cumulative effects assessment] would be an exception to 

the permitted baseline concept, but only to the extent that one 

could have regard to existing adverse effects when, and only 

when, taken together with the new effect, they produce a 

synergetic impact on the environment.” 

18 The appropriate approach will be fact-dependent, consistent with the 

fact that, for example, application of the permitted baseline analysis 

is discretionary.  

19 The proposed advice note to TRAN-R8 seeks only to exclude the 

existing environment prior to the operation of the plan from the 

threshold for assessment.  We consider that this strikes a balance 

between the cumulative effects issues raised by the Commissioners 

and recognition of the existing environment.   

20 The wording proposed by Mr Fuller allows for the existing 

environment to be discounted when determining the need for an ITA.  

However, it prevents future users of the plan from optimising on the 

rule to incrementally increase the scale of their development in a way 

that would result in cumulative effects which should appropriately be 

considered through an ITA.  

21 Specifying the ‘cut off’ for the threshold assessment as being the 

operation of the plan means there is certainty for all plan users – 

developers with existing developments prior to the plan can be 

confident that minor increases to these will not trigger the 

requirement for an ITA (which would likely already have been 

                                            
2  (2005) 11 ELRNZ 466 at [52]. 
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required when consenting the original activity in the first place), and 

developers looking to establish new developments will be clear on the 

thresholds for assessment. 

22 This does not preclude the ability for a decision maker to assess 

cumulative effects and we go on to explain why.  

Exclusion relates to threshold and not ITA assessment itself 

23 Mr Fuller at the hearing made it clear that the intent of the advice 

note was to exclude existing activities from the threshold, and not the 

requirement for assessment if that threshold is met.  This is an 

important point to bear in mind.    

24 It means that where either of the thresholds are met then the whole 

of the activity must be considered in the ITA (i.e. including the 

lawfully existing and established activities).   

25 The rationale behind this advice note is to avoid a scenario where an 

existing activity of say, 50vph (which is a low volume, Mr Fuller at the 

hearing noted this would be around 1 vehicle per minute), needs to 

undertake an ITA where it is seeking to increase by only say, 1vph 

(or some other nominal amount).  This would be overly burdensome 

and the cost to an applicant would be disproportionate when 

compared to the effects caused by the increase.  

26 The Submitters are effectively seeking that the threshold applies to 

new activities post the plan’s operation.  That is not to say that this 

precludes a decision maker from, where consent is required for the 

expansion of an existing activity, considering the transport effects of 

the full activity (i.e. including the existing effects). 

27 We understand Commissioner Daysh’s concerns at the hearing related 

to where an existing activity prior to the plan’s operation was already 

unsafe from a transport perspective and allowing that activity to 

generate more traffic without requiring an ITA.  With respect to this 

concern, we consider this to be adequately addressed: 

27.1 The fact that an ITA is not triggered for an activity does not in 

itself preclude an assessment of transport effects, nor 

cumulative effects, of the existing activity and its expansion.  

27.2 Existing use rights under section 10 of the RMA cannot be relied 

on where an extension is sought to an activity which would 

increase the character, intensity, and scale of the effects. 

27.3 If consent is required for any other part of that activity as 

discretionary or non-complying activity, then that will inherently 

allow the Council discretion to consider the various transport 

effects that might arise, including in combination with existing 

transport effects, whether or not any of the transport rules 

(including the high trip generator rule) are triggered.  
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27.4 If the activity as a whole is otherwise non-compliant with any 

other transport rules controlling access and crossing 

requirements (i.e. intersection setbacks, visibility, etc) then this 

will trigger assessment (including of cumulative effects) under 

those rules.  As such, while an ITA may not be needed for an 

increase to an existing activity, effects may still be managed 

under other transport rules.  

27.5 In other words, any breach of transport standards (associated 

with an existing activity) would still need to be reviewed and 

account for the effects of the additional traffic generated by the 

entire activity including the expansion, even if the thresholds in 

TRAN-TABLE2 are not met.   

27.6 For example, an existing activity that has an access closer to an 

intersection than is permitted would still need to consider the 

effects of the additional traffic generation of the entire activity 

upon that non-compliance, where existing use rights cease to 

apply, and this may conclude that the effects of any additional 

traffic are unacceptable.  As such, the proposed 

acknowledgment of existing activity would only be of relevance 

to the High Trip Generator rule threshold and not other 

standards.  

28 We further note that the approach to this advice note is consistent3 

with (or potentially more onerous than4) other Councils and we 

understand that Mr Fuller is not aware of any experience of any 

adverse traffic outcomes by these Council’s as a result of that 

approach.   

DISCUSSION ON ‘MINIMISE’ 

29 At the hearing, there was also a discussion around the use and 

meaning of the word ‘minimise’, a recurring submission point in the 

Submitter’s evidence to the Panel.  

30 Mr Phillips’ evidence on the matter5 considers the following dictionary 

definition for the word ‘minimise’:6 

                                            
3  For example, the Christchurch District Plan provides a similar exclusion when 

calculating the thresholds with reference to “the level of trip generation and scale 
of activity that existed prior to the plan becoming operative”. 

4  For example, the Auckland Unitary Plan specifically refers to the thresholds only 
applying to ‘new development’ rather than referencing the development as a 
whole.  Therefore, it appears there is scope for incremental development in that 
particular plan. 

5  For Topic 1: Strategic Directions, and Topic 5: Transport.  

6https://www.oxfordlearnersdictionaries.com/definition/english/minimize?q=minimise   
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“to reduce something, especially something bad, to the lowest 

possible level.”    [emphasis added] 

31 Commissioner Van Voorthuysen, however, at the hearing, noted that 

he understood the dictionary definition for the word ‘minimise’ to 

mean: 

“to reduce to the smallest extent reasonably practicable.” 

      [emphasis added] 

32 We note that if this dictionary definition was adopted then the 

Submitters would be much more comfortable with the use of the word 

throughout the plan as it allows for a level of pragmatism in what is 

required in order to ‘minimise’.  

33 Given the varying dictionary definitions for the term, we consider it 

would be appropriate for the Proposed Plan to include a definition for 

this term (provided that the wording is to the same effect as that 

suggested by the Commissioner above).  Including such a definition 

would alleviate the Submitters concerns with the use of the word. 

34 The Submitters will be advancing this point further as and when it 

arises again for the remainder of the Proposed Plan hearings. 

 

Dated    11 October 2021 

 

 

_____________________________ 

Jo Appleyard / Lucy Forrester 

Counsel for the Submitters 

 


